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Guidance on Taking Instructions for the Use of an Advocate or Solicitor Advocate
The taking instructions and giving of advice to a client who has a case in which it is necessary to instruct an advocate or solicitor advocate should be done on the basis of three main principles:

1.  It is a professional obligation on all solicitors to provide the client in this situation with appropriate advice on the advantages and disadvantages by an advocate and a solicitor advocate respectively.

2. It is a decision entirely for the client whether an advocate or solicitor advocate should be instructed.

3. It is for the client to decide which advocate or solicitor advocate to instruct.  If the client has no view on this advice can be given and appropriate recommendations made in relation to which advocate or solicitor advocate should be instructed.

The professional obligation to approach the matter in this way is set out in the Solicitors (Scotland) (Supreme Courts) Practice Rules 2003, specifically section 3.

This does not preclude the instruction of a PDSO Solicitor Advocate if that is what the client wishes to instruct.  However if that is done then the following should be borne in mind:

(a) That the professional obligations of a solicitor advocate are different to those of a solicitor.

(b) That the solicitor advocate must at all times be aware of any conflict of interest and if such a conflict arises he or she should advise the client and withdraw.

(c) That there should be a clear distinction on the course of the preparation and conduct of the case between the roles of the solicitor advocate and the instructing solicitor.

(d) That in the normal course it would be inappropriate for a PDSO solicitor advocate to be instructed where he or she has previously dealt with the case as a solicitor.
In order that this issue is dealt with clearly and explicitly in all cases where it is necessary to instruct an advocate or solicitor advocate the relevant pro forma attendance note should be completed at the meeting with the client where this issued is discussed, signed by the client and placed on the file.  A letter should then be sent to the client confirming the instructions and the action that will be taken.

Matthew Auchincloss

Director of PDSO

Appearance in a court


3. Where in the course of advising a client a solicitor identifies a situation which may require appearance in a Court, he shall advise his client:


(1) that the appearance before a particular Court is restricted to a solicitor advocate or an advocate;


(2) of the advantages and disadvantages of instructing appearance by a solicitor advocate and by an advocate respectively, which advice, subject to the foregoing generality, shall cover


	(a) the gravity and complexity of the case;


	(b) the nature of practice, including specialisation, and experience of the solicitor advocate;


	(c) the likely cost of instructing a solicitor advocate;


(3) that the decision whether a solicitor advocate or an advocate should be instructed is entirely that of the client.











